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Agenda

Regulatory Process Overview

Why comment?

What to comment on?

Who should comment?

What should be in the comment?

How to decide when to challenge a rule
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Regulatory Process Overview

ANPRM

Proposed Rule
•Docket
•Comments
•EO 12866 Meetings

Final Rule
•Docket
•Responses to comments
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Why Comment?

Correct 
factual 
errors

Attempt to 
influence 

the 
proposed 
regulation

Preserve 
ability to 
challenge 
the rule

Express 
policy view
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What to Comment On?

All Regulatory Proposals

Proposals that generally impact business

Proposals that directly impact business

Proposals with significant 
impact on business or 

specific facilities
Proposals with 

catastrophic
impact
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What to Comment On?

ACC Environmental & Sustainability Network | February 2024 Legal Update 6

Is someone tracking proposed 
regulations for your company?

> Internal
> External support 

(outside counsel, consultant)

> Trade associations

Monitor OIRA website (https://www.reginfo.gov/public/)

https://www.reginfo.gov/public/


OIRA Dashboard
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OIRA Dashboard
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EO 12866 Meetings

Request for important rulemakings

Focus on economic impact (costs and benefits) of rule

Time to influence OMB

Trade associations great for this purpose
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Who Should Comment?

Trade Association

Share costs

Do not have to draw 
attention to company 
(at comment stage) 

Individual Company

Can be focused on 
specific company 

interests

Do not have to meet 
lowest common 

denominator
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The Importance of the Comment Letter

Creates the administrative record 

If it isn’t in someone’s comment 
letter, there is no basis to 

challenge later

Does not have to be your own letter, 
but don’t assume someone else will 

make the argument you want

If it is in the record and the 
agency failed to consider it, 

you’ve got the start of a challenge
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What Should Be in a Comment Letter?

Factual errors or 
omissions

Procedural or 
process failures Legal errors

Unsupported 
conclusions

Any information 
the agency should 

consider that is 
not in the record
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Getting content for comment letter

Review the proposed rule

Review key documents in the docket

Review key statutes

Work with your team
•Technical experts (internal and external)
•Business client
•Legal (internal and external)
•Government affairs
•Communications
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Effective Comment Letters

Do Don’t
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Challenging a Rule

• Waiting until final rule is published will likely put you at a 
disadvantage depending on the rule, the court, and size of the 
docket

• Know what court, the relevant legal standards, and deadline to 
file a challenge

• Track the final rule at OMB

Prepare Early!

• Ideally they help prepare comment letter to ensure proper 
record is created

• Have counsel review the administrative record, including other 
key comment letters, before the final rule is out

If the rule is critical and 
will need to be 

challenged no matter 
what the final rule looks 
like, hire counsel early
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Considerations in Bringing a Challenge

Who will bring it?
(Trade association or 

company?)

Do you (or the 
trade) have 
standing?

Policy and PR 
considerations

Strength of 
arguments

Implications for 
the business

Implications for 
other litigation
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Considerations in Bringing a Challenge

•Some federal statutes will have additional/different standards
•State APA can differ from federal (also check state substantive statute)

APA standard generally: “arbitrary, 
capricious, an abuse of discretion, or 

otherwise not in accordance with law.”

•As applied has different analysis, deadlines, and standardsValidity or as applied

•Process issue
•Failure to consider an issue/respond to commentProcedural

•Factual errors
•Technical flaw
•Inconsistent with law

Substantive
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Assessing Likelihood of Success

Rulemaking challenges are 
not impossible to win!

What does success look like?
• Is it a stay during litigation?  Very 

difficult to get.
• Remand? Rule invalidated?  More 

likely.

Procedural or substantive 
challenge?
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This presentation is not intended as, nor is it a 
substitute for, legal advice. You should consult with 
legal counsel for advice specific to your circumstances. 
This presentation may be considered lawyer advertising 
under applicable laws regarding electronic 
communications.

Questions
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Nessa Horewitch Coppinger
Principal

ncoppinger@bdlaw.com
(202) 680-2116

Washington, DC
Denver, CO

Thank you!

mailto:ncoppinger@bdlaw.com
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